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are compelled to quit, as they rarely are, even in the event of war between 
their own Sovereign and the country where they so reside. It would be 
intolerable, and must inevitably end in a restriction of the international 
facilities now universally granted, if, as soon as an enemy made good his 
military occupation of a particular district, those who had till then lived 
there peacefully as aliens could with impunity take up arms for the 
invaders. A small invading force might thus be swollen into a considerable 
army, while the risks of transport (which in the case of oversea expeditions 
are the main risks of invasion) would be entirely evaded by those who, 
instead of embarking from their own country, awaited the expedition 
under the protection of the country against whom it was directed. These 
considerations would not justify a British Court in deciding any case 
contrary to the law, but they offer an illustration of consequences which 
would follow if the law were as the petitioner maintains. There is no 
authority which compels their Lordships to arrive at so strange a con- 
clusion. The questions raised are, no doubt, of general importance, but 
their Lordships, after hearing the arguments of counsel in support of the 
petition, do not consider the case to be attended with doubt, and they 
will therefore humbly advise His Majesty to dismiss this petition. 
There will be no order as to costs. 



CABOT, PLAINTIFF, 

AND 

THE ATTORNEY-GENERAL OF QUEBEC, INTERVENANT. 

[1907] Appeal Cases, 511. 

Grant from the Crown — Claim of Grantee to Exclusive Right to Fish from 
the Foreshore — Construction. 

Appeal from a decree of the above Court (March 10, 1906), affirming 
a decree of the Superior Court for Lower Canada in the county of 
Gaspe in the province of Quebec (September 10, 1904), and dismissing 
the appellant's action. 

The issue in the case was whether the original grant under which the 
appellant claimed to be the owner of a signiory known as "la Grande 
Eiviere " conferred upon him the sole and exclusive right of fishing in 
the waters of the Gulf of St. Lawrence in front of the boundary of the 
Seigniory. 
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The Seigniory has about four miles and a half frontage and a depth 
of about six miles. It abuts on the G-ulf of St. Lawrence near the en- 
trance of the Bay des Chaleurs. A river called the Grande Riviere flows 
through it and empties into the gulf. 

The defendant Carbery, by virtue of fishing licences duly issued to 
him by the Government of the province of Quebec, claimed the right 
to fish in the waters of the gulf in front of the seigniory. 

The respondent was allowed to intervene in the action brought by the 
appellant to enforce his claim, and denied that the grant was effectual 
to pass the exclusive right unless there were expressed words to that 
effect, and that no such words were in either the original grant of 1657 or 
in the confirmatory grant of 1750. 

Macmaster, K. C, and Garneau, K. C, for the appellant, contended 
that the exclusive right claimed passed under the terms of the grants as 
a principal right of the concession which was en toute propriete, and was 
not merely an accessory to some other right the subject of the grant. 
There had been uninterrupted possession of the right, and the Govern- 
ment of the province had no right to grant the licences complained of 
to the defendant Carbery. The Act 18 Vict. c. 3, which abolished feudal 
rights, did not affect fishery rights. 1 

Sir B. Carson, K. C, Lanctot, K. C, and Hamar Greenwood, for the 
respondent, contended that the foreshore was not included in the grants, 
and that the exclusive right of fishing claimed did not pass by the grant 
of a seigniory unless such right had been by express words included 
in the grant. Those words were wanting in both the grants relied upon. 

Macmaster, K. C, replied. 

The judgment of their Lordships was delivered by 

Lord Robertson: In 1898 the appellant purchased the seigniory and 
fief of Grand River, in the county of Gaspe, as described in the original 
deeds of concession, made of the said seigniory by the king of Prance, 
and containing about two leagues in front of the whole depth, and 
bounded, in front by the Gulf of St. Lawrence, in rear by the township 
Rameau, on one side towards the west by the seigniory of Pabos, with 
all the fishing and hunting and other rights and privileges which the 
vendor had or might have as seignior, or along its frontage on the 
seashore. Other words follow, and other exceptions from the grant; 
but the real question is whether a grant of the king of Prance, to which 

i Fraser v. Fraser (1893), R. J. Q. 2 C. B. R. 215. 
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the appellant admittedly has right, gives him the exclusive right to fish 
salmon ex adverso of the lands which are the primary subject of the 
grant. The Crown, in virtue of its ordinary and original right, has 
granted licences to certain persons to fish for salmon from the foreshore 
in question; and the pretension of the appellant is that the words of 
his grant from the French king gave him this exclusive right. It is 
necessary to keep in mind that while, formally, there is a plea that the 
possession has been according to the appellant's construction of the title 
(that is, exclusive on the part of the appellant) there is no evidence of 
this, and it was not maintained in argument. 

The sole question is therefore of the effect of the grant of the French 
king, which in two forms, differing only in immaterial points, are set 
out in the Eecord. The appellant indicated that he had an argument 
on certain words " en tirant du coste du Cap Espoir vers l'lle Percee," 
which, he contended, extended the boundaries of the grant of fishing 
beyond high-water mark. The fatal defect of this argument is that the 
words supposed to imply extension are equally applied to the grant of 
land as to the grant of fishing. And, indeed, the true meaning and use 
of the words " tirant vers " (according to so high an authority as Littre) 
is no more than to indicate the direction. 

The question is therefore reduced to a very general one, which is quite 
settled in the law of Canada, and that is, what is the meaning of the 
words " avec droit de chasse, pesche et traite avec les sauvages dans toute 
l'etendue de la dite concession " ? The effect of such a grant is defined 
in a passage cited in the judgment under review, and the soundness of 
the law so laid down is not impugned by the appellant. " Le droit de 
p§che formait partie du fonds commun de la colonie, mais sous la garde 
du roi, pour l'avantage de tous, et ne pouvait devenir exclusif sans 
quelque concession speeiale exprimee dans des termes plus formels que 
ceux qui se trouvaient dans la simple formule mentionee plus haut," and 
the " simple formula," in that case, was exactly that which is now under 
consideration. While the question is thus discussed under somewhat 
abstract terms, it is always to be remembered that the exclusive right 
claimed (and never exercised) implies a grant by the Crown of the 
exclusive use of the foreshore so far as fishing is concerned. All the 
arguments offered to their Lordships about the relative importance of 
fishing and land in such cases as the present were fully in view (and 
at less distance of time) of the Canadian jurists who have thus stated 
and developed the law. The appellant received no support from the 
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Canadian Courts, and their Lordships are entirely unable humbly to 
advise His Majesty otherwise than that this appeal should be dismissed. 
The appellant will pay the costs of the appeal. 



CHIN YOW, APPELLANT, V. THE UNITED STATES. 

In the Supreme Court of the United States, 1907. 

No. 76, October Term, 1907. 

Appeal from the District Court of the United States for the Northern. 
District of California. 

Mr. Justice Holmes : 

This is a petition for habeas corpus by a Chinese person, alleging that 
he is detained unlawfully by the General Manager of the Pacific Mail 
Steamship Company on the ground that he is not entitled to enter the 
United States. The petition alleges that the petitioner is a resident and 
citizen of the United States, born in San Francisco of parents domiciled 
there, but it discloses that the Commissioner of Immigration at the port 
of San Francisco, after a hearing, denied his right to land, and that 
the Department of Commerce and Labor affirmed the decision on appeal. 
The petitioner thereupon was placed in custody of the steamship com- 
pany to be sent to China. So far the case is within United States v. 
Ju Toy, 198 U. S. 253, and the petition was dismissed for want of 
jurisdiction, (presumably on the ground of that decision,) as sufficiently 
appears from the record, the reasons assigned for the appeal and the 
order allowing the same. But the petition further alleges that the 
petitioner was prevented by the officials of the Commissioner from obtain- 
ing testimony, including that of named witnesses, and that had he 
been given a proper opportunity he could have produced overwhelming 
evidence that he was born in the United States and remained there until 
1904, when he departed to China on a temporary visit. We do not 
scrutinize the allegations as if they were contained in a criminal indict- 
ment before the Court upon a special demurrer, but without further 
detail read them as importing that the petitioner arbitrarily was denied 
such a hearing and such an opportunity to prove his right to enter the 
country as the statute meant that he should have. The question is 
whether he is entitled to a writ of habeas corpus on such a case as that. 

Of course if the writ is granted the first issue to be tried is the truth 



